
Canadian Refugee Law: Who does it protect?

What is the Safe Third Country Agreement (STCA)?

The Safe Third Country Agreement came into effect in December 2004 to regulate refugee
mobility between Canada and the USA. In this agreement, both countries recognise one another
as “safe” for refugee claimants. Both countries trust that the other can create fair outcomes for
refugee claims received.

Legal Challenges to the STCA in Canada

Since it came into effect, the STCA has faced many legal challenges. On July 22, 2020, the
Federal Court of Canada ruled that the STCA is unconstitutional, acknowledging it’s
infringement over the fundamental rights of non-Canadians.
The final verdict is expected in the coming months after the Canadian government appealed
that decision and the Federal Court of Appeal heard the appeal in February 2021.

How does the STCA impact refugees?

The STCA works by requiring refugee claimants to claim refugee protection in the first country
they arrive in. In effect, it prohibits refugee claimants who are in the United States from making
refugee claims at Canadian ports of entry, and vice versa. This prohibition is subject to a few
narrow exemptions.

The STCA is only operative at ports of entry along the Canada-US border. As a result, it does
not prohibit refugee claimants from entering Canada between ports of entry to make refugee
claims. This is sometimes referred to as “irregular” entry. Irregular entry is legal.

The impact of COVID-19 on refugee entry into Canada

For refugees arriving by plane,
- Effective 18 March 2020, airlines have denied boarding to any person who is not a

Canadian citizen or permanent resident with some exceptions.

For refugees arriving through an official land-border port-of-entry,
- Refugee claimants coming to Canada from the USA are directed back to the United

States under the STCA, unless they fit within one of the STCA’s exemptions.

For refugees crossing the border in-between official border posts,
- Prior to COVID-19, refugee claimants who crossed the border in between ports of entry

were allowed to claim asylum in Canada. However, since the pandemic, the Canadian
government has been directing refugee claimants back to the United States.



The impact of COVID-19 on refugee hearings and government processing capacity

- Since the pandemic, the offices postponed all refugee hearings from mid-March to early
summer 2020 and Immigration (IRCC) stopped processing refugee protection claimant
document renewals

- There is an increasing backlog of claims that outpaces the IRCC’s capacity to process
refugee eligibility, work permits etc. Consequently there is a slowing down of refugee
eligibility to claim and a prolonging of all further processes in the refugee journey.

- Due to lower intake levels from March to early summer 2020, the Refugee Protection
Division of the IRB has been able to reduce its inventory by 6%, from approximately
93,000, down to 87,000 as of the end of September 2020.

- Currently, the Board has resumed remote refugee hearings only across all of its
Tribunals.

Roles of Canadian Federal Ministries: IRCC, IRB and CBSA
● Immigration, Refugee and Citizenship Canada (IRCC) is the overall head of the

system, but its services are delivered by multiple organizations, including the
independent Immigration and Refugee Board (IRB), the Canada Border Services Agency
(CBSA), Public Safety Canada and the Department of Justice.
IRCC has the overall responsibility for immigration and refugee matters:

➢ It processes permanent residency applications, issues visitor and other
temporary visas, and grants citizenship

➢ It works with UNHCR to select candidates for the Government Assisted Refugee
program overseas.

➢ It determines the eligibility of refugee protection claims made within Canada, and
refers eligible claims to the IRB for a decision

➢ It is responsible for processing work permits and Interim Federal Health
Insurance (IFH) coverage for claimants.

● The Immigration & Refugee Board (IRB) is an independent administrative tribunal
responsible for making decisions on immigration and refugee cases.

➢ It conducts admissibility hearings and detention reviews.
➢ It provides a separate appeals mechanism
➢ It decides appeals on certain immigration cases eg; family sponsorship

applications etc.

● Canada Border Services Agency (CBSA) is responsible for carrying out enforcement
functions related to immigration and refugee matters, (as well as the movement of goods
and services internationally.)



➢ CBSA decides on a claimant’s eligibility at any port of entry.
➢ They also have powers of detention, removals, investigations, and intelligence

and immigration control functions overseas.
➢ CBSA may provide an opinion on a refugee claim’s authenticity at an IRB

hearing.

The Numbers: Have refugee claims decreased since the outset of COVID?

Refugees arriving through an official land-border posting:
● Canada received 21,388 refugee claims between January 1 and October 31, 2020

compared to 52,746 in the same period last year.
● From January 1-October 31, 2020, total refugee claims decreased by 59% when

compared to the same period last year. (Inland claims were still made at IRCC offices
throughout Canada)

Refugee claimants crossing the border in-between official borders:
● Border measures to decrease the spread of COVID-19 have greatly reduced the number

of ‘irregular’ refugee claimants since they were implemented.
● From March 21- October 31, 2020, 200 ‘irregular’ refugee claimants were directed back

to the U.S.
● From January 1, 2020, to October 31, 2020, the number of irregular refugee claims in

2020 has decreased by approximately 76% when compared to the same period in 2019.
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1https://www.canada.ca/en/immigration-refugees-
citizenship/corporate/transparency/committees/pacp-nov-24-2020/pacp-asylum-claiments-border-
restrictions-nov-24-2020.html


